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MEMORANDUM OPINION AND ORDER

Def endant National Railroad Passenger Corp. (“Antrak”) noves
to dismss individual clains of certain named plaintiffs in the
third amended conplaint. Anmtrak alleges that plaintiffs have
retained these clainms in violation of this Court’s Septenber 6,
2001 Menorandum QOpi nion and Order (“Order”). Upon careful
consideration of Antrak's notion to dism ss, the opposition and
reply thereto, the supplenental briefing with respect to the
applicability of National Railroad Passenger Corp. v. Morgan, 122
S. . 2061 (June 10, 2002), the entire record herein, and the
applicable statutory and case |law, the Court denies Amrak's
not i on.

I. Background

Plaintiffs in this action are current and forner Antrak
enpl oyees. Plaintiffs filed a class action conpl aint agai nst
Anmtrak and fifteen unions, in which they claimthat the

def endants have engaged in a pattern and practice of racially



di scrim natory conduct. The conplaint alleges raci al
discrimnation in hiring, advancenent, training, discipline, work
and equi pment assignment, and terns and condition of enploynent,
as well as a hostile working environnent created by defendants'
racially discrimnatory conduct. See Third Am Conpl. 17 115-23.

On Septenber 6, 2001, the Court issued a nenorandum opi ni on
and order resol ving defendant Antrak’s notion to dismiss or, in
the alternative, for a nore definite statenment. See Campbell v.
Nat'l Railroad Passenger Corp., 163 F. Supp. 2d 19 (D.D.C 2001).
The Court denied the notion to dismss, and denied in part and
granted in part the notion for a nore definite statenent. Id. at
21. The Court further permtted plaintiffs to file an anended
conplaint reflecting the Court's ruling. 1d. at 26.

In large part, the instant notion to dism ss turns on the
parties' different interpretations of the Court's rulings with
respect to defendant's statute of limtations defenses. Inits
Order, this Court held that plaintiffs' Title VII clains arising
prior to April 4, 1996 and 42 U . S.C. 8§ 1981 clains arising prior
to Novenber 9, 1996 were time-barred. 1d. at 25, 27. The Court
added that its holding on the statute of limtations did not
excl ude the possibility of the application of the continuing
vi ol ati on doctrine upon further devel opnent of the factual

record. Id. at 26.



The Court’s Order also held that individual plaintiffs could
not maintain Title VII claims with expired right-to-sue notices
by pi ggy-backing these clainms on the charges of fellow plaintiffs
under the single-file rule. Campbell, 163 F. Supp. 2d at 26. To
do so, the Court held, would “seriously underm ne the statute of
limtations established for such actions.” 1d. The Court noted,
however, that, after further devel opnent of the factual record,
it would entertain the viability of equitable tolling of the
statute of limtation for particular clains. Id.

Anmtrak noves to dism ss Quinton Saunders' clains of
discrimnatory termnation. Anmrak contends that the continuing
viol ation theory does not apply and that, consequently, M.
Saunders' clains are barred by the statute of limtations. In
addition, Antrak noves to dismiss the Title VII clains asserted
by six plaintiffs, arguing that these individual plaintiffs'
clainms are based on expired right-to-sue notices. Amrak al so
argues that the clains of three plaintiffs are covered by the
settl enent agreenment in McLaurin v. National Railroad Passenger
Corp., and should therefore be dism ssed.

IT. Standard of Review

Federal Rule of Civil Procedure 8(a)(2) requires only that a
conpl aint include a “short and plain statement of the claim
showi ng that the pleader is entitled to relief.” The Suprene

Court recently enphasized that, to survive a notion to dism ss



for failure to state a claim a plaintiff need not plead facts
beyond t hose which would “‘give the defendant fair notice of what
the plaintiff’s claimis and the grounds upon which it rests.’”
Swierkiewicz v. Sorema, 534 U.S. 506, 122 S. C. 992, 998
(quoting Conley v. Gibson, 355 U S. 41, 47, 78 S. C. 99 (1957)).
The Court will not grant a notion to dismss for failure to
state a claimpursuant to Federal Rule of G vil Procedure
12(b)(6) “unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimwhich would entitle
himto relief.” Conley, 355 U. S. at 45-46; Kowal v. MCT
Communications Corp., 16 F.3d 1271, 1276 (D.C. G r. 1994).
Accordingly, at this stage of the proceedings, the Court accepts
as true all of the complaint’s factual allegations. Hishon v.
King & Spalding, 467 U.S. 69, 73, 104 S. . 2229 (1984); accord
Does v. United States Dep’t of Justice, 753 F.2d 1092, 1102 (D.C
Cir. 1985). Plaintiff is entitled to “the benefit of al
i nferences that can be derived fromthe facts alleged.” Kowal,
16 F.3d at 1276. However, the novant is entitled to judgnent if
there are no allegations in the conplaint which, even if proven
woul d provide a basis for recovery. Haynesworth v. Miller, 820

F.2d 1245, 1254 (1987).



ITT. Motion to Dismiss Individual Claims of Certain Plaintiffs

A, Quinton Saunders’ Termination Claims

Antrak argues that Quinton Saunders' clains are barred by
the statute of limtations. M. Saunders alleges that Antrak's
term nation of his enploynment was racially discrimnatory and in
violation of Title VIl and 42 U.S.C. 8§ 1981. He contends that
his clainms are saved by virtue of the continuing violations
doctrine, and that he was not aware of the discrimnatory nature
of the termnation until his grievance was deci ded against himin
May 1997. See Opp'n at 4. M. Saunders specifically alleges that
he was "adversely affected by the systenmc pattern and practice

of racial discrimnation,” which included being subjected to a
"racially hostile work environment,"” and culmnated with his
termnation. Third Am Conpl. 91 494-98.

In its Septenber 6, 2001 Order, this Court concluded: “The
continuing violations doctrine will not save clains of
I ndi vi dual s who were discharged prior to the statute of
limtations period, unless they were unaware of the
discrimnatory nature until within the statute of limtations.”
163 F. Supp. 2d at 25.

In National Railroad Passenger Corp. v. Morgan, 122 S. C.
2061 (June 10, 2002), the Suprene Court provided further gui dance

on the application of the continuing violations doctrine. In

Morgan, the Court distinguished between clains alleging discrete



retaliatory or discrimnatory acts and hostile work environnent
claims. 1d. at 2070. The Court held that, for purposes of a
hostile work environnment claimunder Title VII, 42 U S.C. 8§
2000e-5(e) (1), if any act that is "part of the actionable hostile
wor k environnent practice" falls within the statutory tine
period, plaintiff's claimwll be viable. 122 S. C. at 2076.
The Court, however, expressly reserved judgnent on whet her
pattern and practice clainms of discrimnation wiuld be subject to
the same rule. Id. at 2073 n.9.

M. Saunders alleges nore than a discrete or isolated
discrimnatory incident; rather, he alleges a systenic pattern
and practice" of discrimnation. Third Am Conpl. § 494. M.
Saunders alleges that, in COctober 1988, he was passed over for a
pronotion in favor of a white enployee with | ess experience, whom
he was then required to train. 1d. T 495. He also alleges that
he was subject to a "long period of abuse and hostility" after he
conpl ai ned about the pronotion of the white enployee. 1d. On
March 31, 1989, M. Saunders filed a claimof racial
discrimnation with Antrak's internal EEO system 1d. T 496. A
hearing on M. Saunders' claimwas held on May 2, 1989. Around
this same time, M. Saunders also filed a discrimnation claim
with the D.C. Departnent of Human Ri ghts and M nority Busi ness
Devel opnent. 1d. M. Saunders alleges that, follow ng his

filing of discrimnation clainms, he was subject to retaliation by



Antrak's managenent. Id. |In particular, he clainms that his
term nation on Decenber 1, 1995 was retaliatory. Id.

M. Saunders clains that his term nation was discrimnatory,
that his termnation was part of a systemc pattern and practice
of discrimnation, and that he was subject to a hostile work
environment. Pattern and practice clains, |ike hostile work
envi ronment clains, involve "repeated conduct” and a "series of
separate acts" conprising a single "unlawf ul enploynent
practice." Morgan, 122 S. C. 2073-74. |f one of the acts
underlying M. Saunders' hostile environnent claimis
attributable to the liability period, his claimis tinmely under
the theory of continuing violations articulated in Morgan. Even
assum ng that M. Saunders' pattern and practice claimis subject
to the limtations expressed in Morgan, the Court finds that M.
Saunders has, at this stage in the proceedings, sufficiently
al | eged that one of the acts underlying his hostile environnment
and pattern and practice clains occurred within the statutory
peri od.

A continuing violation, for statute of |imtations purposes,
“is one that could not reasonably have been expected to be nade
the subject of a lawsuit when it first occurred because its
character as a violation did not becone clear until it was
repeated during the limtations period, typically because it is

only its cumul ative inpact (as in the case of a hostile work



environnment) that reveals it illegality.” Taylor v. F.D.I.C, 132
F.3d 753, 765 (D.C. GCr. 1997) (internal citations and quotation
marks omtted). Therefore, where a plaintiff alleges that he or
she was term nated for discrimnatory reasons, the continuing
violation doctrine nmay apply if the plaintiff is subjectively
unaware of the discrimnatory nature of the firing until sone
point in tinme that falls within the statute of limtations

peri od.

M. Saunders all eges that he becane aware of the
discrimnatory nature of his termnation in May 1997. The
conplaint is silent as to whether M. Saunders was aware of the
di scrimnatory nature of the firing at the tinme he was
termnated. Defendant argues that, because M. Saunders filed a
grievance in 1989, he nust have been aware of the all eged
di scrimnatory nature of Amrak's conduct, including the
purportedly discrimnatory nature of his termnation. Yet, the
fact that M. Saunders filed a grievance in 1989 in no way
mandates a finding that M. Saunders was aware of the potentially
discrimnatory nature of his termnation in 1995. Furthernore,
plaintiffs' nmenmorandum in opposition to the notion to dism ss
represents that M. Saunders was unaware of the discrimnatory
nature of his firing until the processing of his grievance. See
Qop'n at 4. Wiile the Court is wary of permtting M. Saunders

to essentially rely on the continuing violations doctrine tw ce,



to the extent that the continuing violations doctrine operates to
bring the allegedly discrimnatory term nation within the
statutory period, it also brings an act integral to M. Saunders
hostil e environnent and pattern and practice clainms within the
statutory period. Accordingly, at this stage in the proceedings,
the Court will permt M. Saunders to proceed to discovery on al
of his clains.

The Court further notes that, to the extent that M.
Saunders al |l eges that he was unaware of the discrimnatory nature
of his termnation until My 1997, when his grievance was
processed, his claimof discrimnatory term nation nay al so be
equitably tolled. See Morgan, 122 S. C. at 2068 (recogni zing
that equitable tolling doctrines may toll the tinme period for
filing). As discussed in the follow ng section, the Court
specifically reserved consideration of the viability of equitable
tolling of plaintiffs' clainms until devel opnent of a factual
record.

B. Plaintiffs' Title VII Claims

Antrak noves to dismss the Title VII clainms of plaintiffs
Reachel | e Franci s, Sabrenna Munphrey, Darrel Lathan, John
McCar go, Donal d Rogers and Qui nton Saunders. Antrak contends
that these clains are barred by the statute of |imtations. Al
of these plaintiffs filed EEOC charges. GCenerally, a plaintiff

has ninety days after receiving a right-to-sue notice to bring



suit. 42 U S.C. § 2000e(f)(1). Right-to-sue notices were issued
to all of the plaintiffs at issue nore than 90 days before the
filing of this conplaint in Novenmber 1999. See Def.’s Modt., EXs.
1-6.1

Plaintiffs argue that the specific clains at issue are not
barred because the clainms are: (1) saved by the doctrine of
equitable tolling; or (2) are cogni zable under the single-file
rul e because they can be piggy-backed on to other plaintiffs
perfected cl ai ns.

In its Septenber 6, 2001 Order, this Court held that
plaintiffs could not piggy-back clainms, for which their right-to-
sue notices had expired, onto the EEOCC charge of another
plaintiff. See Campbell, 163 F. Supp. 2d at 26. Specifically,
the Court stated:

[ Al claimant cannot rely upon another claimnt’s

charges for conduct which she has previously filed an

EEQCC charge, unless the statute of |imtations in her

right-to-sue letter is subject to equitable tolling.
The Court will entertain the viability of the equitable

! Ms. Francis filed an EEOC charge on April 20, 1998 and was issued a
right-to-sue notice on August 26, 1998. See Def.’s Mot. Ex. 1. Ms. Munphrey
filed an EEOC charge on February 23, 1998 and was issued a right-to-sue notice
on Septenmber 4, 1998. See Def.’'s Mot. Ex. 4. M. Lathan filed an EEOC charge
in Novenmber 1998 and was issued a right-to-sue notice in January 1999. See
Def.’s Mot. Ex. 2. M. McCargo filed an EEOC charge on November 10, 1998 and
was issued a right-sue-notice upon request in January 1999. See Def.'s Mot.
Ex. 3. M. MCargo subsequently was reissued a right-to-sue notice in November
2000 because of an adm nistrative error. See Def.'s Mot. at 6 n.4. M. Rogers
filed an EEOC charge in August 1996 and was issued a right-to-sue notice on
February 19, 1997. See Def.’s Mot. Ex. 5. M. Rogers also alleges conduct that
occurred al nost two years after the conduct alleged in M. Rogers' EEOC
charge. See Conpl. § 210. M. Saunders filed a conplaint with the District of
Col umbi a Office of Human Ri ghts in August 1989 and was issued a right-to-sue
notice fromthe EEOC on Novenmber 14, 1990. See Def.’'s Mot. Ex. 6.

10



tolling of the statute of limtations for particular
clainms after the devel opnent of the factual record.

Id. (footnote omtted).
. 1. Equitable Tolling

The Court clearly stated that it would consider plaintiffs
clainms of equitable tolling arter the devel opnent of a factual
record in this case. Upon devel opnent of a factual record, the
Court will be in a better position to consider the nerits of
plaintiffs' clainms that equitable tolling nay be applied to save
their Title VII1 clainms. Indeed, this approach will permt the
court to followthe D.C. Circuit's advice that district courts
undertake a “specific inquiry into and findings on the existence
or non existence of such [equitable] considerations” before
summarily dism ssing discrimnation clains. Saltz v. Lehman, 672
F.2d 207, 209 (D.C. Cir. 1982).

Antrak noves to dismss plaintiffs' clainms because they fai
to allege a factual basis for equitable tolling. The Court
under st ands sone of defendant's frustration, as the facts
supporting a claimof equitable tolling are indeed nore likely to
lie wwthin plaintiffs', and not defendant's, control.
Neverthel ess, the Court is not inclined to revisit its decision
to permt devel opnent of a factual record before considering the

viability of plaintiffs' equitable tolling argunents.

11



2. Single File Rule

Plaintiffs also argue that their Title VIl clainms should not
be di sm ssed because they relate to incidents of discrimnation
that were not raised in these plaintiffs’ EEOCC charges.
Accordingly, plaintiffs contend that, even if the Court were to
find that their right-to-sue notices have expired, they should be
able to piggy-back Title VIl clains, which were not included in
their EEOC charges, onto the Title VII clains of other plaintiffs
wi th non-expired right-to-sue notices. Pursuant to the Court's
Order, to the extent that discrimnation alleged in the conpl aint
was not part of plaintiffs' original EEOC charges, such clains
may be permtted to be piggy-backed under the single-file rule.
See Campbell, 163 F. Supp. 2d at 26 n. 4.

The Court need not reach the novel issues presented by the
parties' argunments regarding the proper scope of plaintiffs
original EECC charges. To the extent that the Court has not yet
ruled on plaintiffs' claimthat equitable tolling saves their
Title VII clains, the Court assunes for purposes of resolving the
instant notion that plaintiffs' right-to-sue notices are not
"stale.” The Court has pernmitted plaintiffs to proceed to
di scovery and to develop a factual record that nmay support their
clainms that equitable tolling saves their Title VII clains.
Therefore, in the interests of judicial econony, the Court

refrains fromnow considering the inplications of the single file

12



rule for the viability of plaintiffs' Title VII clains, and
deni es defendant's notion to dism ss on these grounds wi thout
prej udi ce.

C. McLaurin Settlement

Antrak contends that the third anmended conpl ai nt mai nt ai ns
clainms by plaintiffs Mrgan, Lathan, and McCargo that were
di sposed of by the settlenent of McLaurin v. National Railroad
Passenger Corp., CGv. Action No. 98-2019, Oder Finally Approving
Consent Decree, Nov. 1, 1999. The Rel ease of Cains signed by
plaintiffs in McLaurin applies specifically to “Managenent
positions.” Amrak's attenpt to read the Rel ease of Clains nore
broadly is not supported by the plain | anguage of that docunent.
The rel ease applies to

any and all direct, indirect, representative,

i ndi vi dual and/or class clains, allegations, actions,

rights, obligations, liabilities and causes of action

of whatsoever kind or nature, arising up to and

i ncl udi ng Septenber 30, 1999, which arise out of or

relate to ny application for a Managenent position (as

defined by the Consent Decree), or ny enploynent,

conpensati on and benefits in a Managenent position at

Antrak or the termi nation of ny enpl oynent,

conpensati on and benefits in a Managenent position at

Ant r ak.
Qop’'n Ex. D. Wiile the release contains broad, general |anguage,
its scope is clearly limted to managenent positions. Contrary
to Antrak’ s assertion, the allegations in the McLaurin conpl ai nt

do not define the scope of the settlenent; instead, the

settlenment is based on the terns of the Rel ease of C ains and

13



Consent Decree. |In this case, the Court required plaintiffs to
provide a nore detailed statenent in an amended conplaint to
ensure that plaintiffs' clains are not covered by the McLaurin
settlenment. See Campbell, 163 F. Supp. 2d at 28.

Ms. Morgan clearly raises only "non-managenent” cl ai ns.
Third Am Conpl. 9 593-94. Plaintiffs state that, with the
benefits of discovery, they will be able to determ ne which of
Ms. Morgan's applications for pronotions were for bargaining unit
positions and which were for managenent jobs.

M. Lathan contends that Antrak discrim nated agai nst him by
assigning himnore work than his white co-workers. 1d. § 243.
Thus, plaintiffs argue, M. Lathan's claimis properly
characterized as a terns and conditions clains, and not a
pronmotion claim Opp'n at 11. They further state that, to the
extent that devel opnent of the factual record in this case
suggests that damages flowing fromM. Lathan's claimare
subsunmed by any damages award under McLaurin, Amtrak may argue
this in a notion for summary judgnent. I1d. at 11-12.

Finally, with respect to M. MCargo's claim while M.
McCargo's denotion is mentioned in the McLaurin conplaint, the
conplaint alleges that his denotion occurred while he was a
bar gai ni ng unit enpl oyee. Conpl. at {7 515-19. |If this
allegation is accepted as true, M. MCargo's claimis not

covered by the McLaurin settl enent agreenent.

14



The Court is convinced that the clainms of Ms. Mirgan, M.
McCargo and M. Lathan are pled sufficiently to survive a notion
to dismss. The defendant is in no way precluded fromraising
this issue in a notion for sumary judgnent if, upon further
devel opment of the factual record, it appears that these
plaintiffs' clains relate to nmanagenent positions, or application
to a managenent position.

IV. Conclusion

For the foregoing reasons, and upon careful consideration of
defendant’s notion to dism ss several plaintiffs’ individual
claims in the third anended conpl aint, the opposition and reply
thereto, the entire record herein, and the applicable statutory
and case law, it is hereby

ORDERED t hat defendant’s notion to dism ss severa
plaintiffs' individual clains in the third anmended conpl ai nt
[ 104-1] is DENIED w thout prejudice.

IT IS SO ORDERED.

DATE_ EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
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